












































































2. It provides that the existing curfew will remain in effect no less than five years past 
the end of the Project Period. Paragraph 43. FAA understands that under the current 
agreements the curfew remains in effect until 2020. 

3. It will increase the MAP level served at JWA from 10.8 to 1 1 .8 MAP, beginning on 
January 1 ,  2021 ,  through December 3 1 ,  2025 (Phase 2), and increase the MAP level 
served at JWA from 1 1 .8  MAP to 12.2 or 12.5 MAP, beginning on January 1 ,  2026, 
through December 3 1 , 2030 (Phase 3). Paragraph 1 5(b). 

4. It will increase the number of regulated flights allocated to "passenger Commercial 
Carriers" at JWA from 85 Class A average daily departures (ADDs) to 95 Class A 
ADDs, beginning on January 1 ,  2021, through December 3 1 ,  2030. Paragraph 15(a). 
Additionally a maximum of 2 of the 4 Commercial Cargo Class A ADDs may be 
allocated by the County to Commercial Air Carriers for any Plan Year in which the 
demand for such flights by Commercial Cargo Air Carriers is less than 4 ADDs. 
Paragraph 38. 

5.  Beginning January 1 ,  2021 through December 3 1 ,  2030 there shall be no limit on the 
number of loading bridges in use at JW A. Paragraph 41 .  

Our advice is limited to these five proposals and does not apply to any additional term, 
aspect, information, plan or fact, whether expressly contained within, implied by, or 
referenced by the Ninth Stipulation or otherwise. Circumstances or facts not encompassed 
above or that have not been disclosed to FAA or that are contrary to assumptions made 
herein (both express and implied) could either change F AA's opinion or render it 
inapplicable. This letter expresses no opinion on prior stipulations or current or past 
California Environmental Quality Act (CEQA) Environmental Impact Statements or Reports. 
The FAA expresses no opinion on any document referenced by the Ninth Stipulation, 
including, but not limited to, Orange County resolutions or ordinances and the Phase 2 
Commercial Airline Access Plan and Regulation for JW A, as amended or succeeded. 

In F AA's opinion letter of December 3 1 , 2002, which examined the 2003 amendments, FAA 
made certain findings that remain relevant today. These include: 

1 .  Since JW A had a settlement agreement containing noise and access restrictions in place 
prior to October 1 ,  1 990, the restrictions in the original 1985 Settlement Agreement are 
"grandfathered" under ANCA. 

2. The seven amendments considered by FAA in 2002 and enumerated in the FAA letter 
of December 3 1 ,  2002, constituted "a subsequent amendment to an airport noise or 
access agreement or restriction in effect on November 5, 1990, that does not reduce or 
limit aircraft operations or affect aircraft safety" and is therefore exempt from ANCA 
and 1 4  CFR Part 161 .  49 U.S.C. § 47524(d)(4), 14 C.F.R. § 16 1 .7(b)(4). 

3. FAA1s letter of December 3 1 ,  2002 compared the proposed 2003 amendments to the 
conditions that would exist when the Settlement Agreement would otherwise expire 
("baseline"). At the point of expiration, FAA concluded that the restrictions of the 
Settlement Agreement would remain in effect or, in other words, the baseline would be 
a 11continuation of the status quo." This was as opposed to a situation where all 
restrictions would be considered expired and baseline operations at JW A would be 
considered unconstrained. Therefore the principal legal effect of expiration of the 
Settlement Agreement would be to return to the Orange County Board of Supervisors 
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the full measure of its normal legislative and proprietary discretion to, at a subsequent 
time, consider and approve modifications to the air carrier facilities, to the level of 
permitted commercial operations at JW A, or to any other JW A related restriction which 
is a subject of the Settlement Agreement, subject to CEQA review. 

The FAA reached the decision on the baseline based on a number of factors. First, FAA 
considered the intent and understanding of the County with regard to the continued 
regulation of access at JW A. FAA found that the County Board "clearly contemplated and 
intended that access restrictions at JW A would continue after 2005."  Second, FAA noted 
that the restrictions constituted binding mitigation measures related to the airport's 1985 
Master Plan project under CEQA, and were thus an ongoing requirement under state 
environmental law. Third, the FAA noted that to the extent the Board of Supervisors, at a 
subsequent time, considered and approved, for example, an increase to the number of ADD 
and MAP being served at the Airport, then the County would have to comply with CEQA 
and thus such requirements could not be considered to expire automatically. 

Because this rationale still holds today and for purposes of consistency, with regard to the 
proposed amendments at issue here, the FAA will again consider the baseline to be a 
continuation of the status quo. 

Comparing the proposal to the status quo, FAA believes the amendments imposed by the 
Ninth Stipulation constitute the same type of "relaxation and extension" of the existing 
conditions that FAA examined in 2002. In this case, all of the changes enhance operating 
capacity at JW A. As discussed above, the MAP cap increases from 10.8 to 1 1 .8 in Phase 2 
and then either 12.2 or 12.5 in Phase 3. The number of regulated flights allocated to 
passenger Commercial Carriers will increase from 85 Class A ADDs to 95. And beginning 
2021 ,  limitations on the number of passenger loading bridges will be dropped. Thus, 
because the amendments will not "reduce or limit aircraft operations or affect aircraft safety," 
the amendments (as we understand them and as listed above) are exempt from ANCA. The 
adoption of such amendments will not adversely affect future County grant applications 
under the Airport Improvement Program or applications to impose or collect PFCs under 49 
U.S.C. § 401 17. The proposed amendments do not currently present an issue of 
noncompliance under the County's grant assurances. 

As in 2003, our advice is based on the unique history and circumstances of noise and access 
restrictions at JW A. For example, since the late l 960s, the County has regulated the use and 
operations of JW A by a variety of means in an effort to control and reduce any adverse 
environmental impacts caused by aircraft operations to and from JW A. The original 1985 
Settlement Agreement reflects the fact that the County faced extensive litigation as far back 
as 1 968 by individual property owners, the City of Newport Beach, and citizen groups 
challenging the expansion and operation of JW A. 

The advice expressed above is not intended to apply to any other airport. Also, there are 
related issues that are not addressed by this letter, including but not limited to, the County's 
intended means of allocating Class A ADDs and exempt aircraft operating opportunities 
within the MAP level agreed to in the Ninth Supplemental Stipulation. This letter is not 
intended, and should not be construed, as expressing an opinion on the legality under Federal 
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law, including, but not limited to, the fonner Airport and Airway Improvement Act of 1982, 
as amended and recodified, 49 U.S.C. § 47101 ,  et seq., the County's grant assurances, and 
the Federal Aviation Act of 1 958, as amended and recodified, 49 U.S.C. § 4010 1 ,  et seq., of 
the allocation methodology or the resulting air carrier allocations that may be proposed or 
implemented by the County under the modified, Amended Settlement Agreement. 

The advice stated herein is not binding on FAA and does not constitute a final order of the 
agency. It is based on an informal and expedited review of an W1executed draft docun1ent. 
Although it has no current intent or reason to do so, as a matter ofF AA's inherent discretion 
and authority, FAA retains right to modify or withdraw this opinion at any time, or take any 
action as described in Paragraph 58(c), as warranted and within its sole discretion. The FAA 
also retains the right to review, docket, and adjudicate a formal complaint filed under 14 

C.F.R. part 16  alleging that the County's implementation of the amendments to the 
Settlement Agreement are inconsistent with the County' s grant assurances. 

TI1e FAA looks forward to continue working with the County to ensure that its access plan 
amendments and any future allocation of airport capacity fully comply with Federal law. 

Sincerely, 

(JJ � .  (? -----
Jonathan W. Cross 
Manager, Airport Law 
Airport and Environmental 
Law Division 

Enclosures: Ninth Supplemental Stipulation 
Letter from James W. Whitlow, Deputy Chief Counsel, 
FAA, to Alan Murphy, December 3 1 ,  2002. 
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UNITED STATES DISTRICT COURT 

CENTRAL DISTRICT OF CALIFORNIA COUNTY OF ORANGE, 9 Plaintiffs, 
v. 10 AIR CALIFORNIA, et al. Respondents. 1 1  CITY OF NEWPORT BEACH, 
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<PR.oPOSB b 
MODIFIED FINAL JUDGMENT 

l .  In 1985, the County of Orange, the City of New-port Beach, Stop Polluting 

3 Our Newport, and the Airport Working Group ("Settling Parties") entered into a 

4 Stipulation for Entry of Final Judgment by Certain Settling Parties, settling all pending 

5 actions and claims related to the 1985 Master Plan of John Wayne Airport ("JWA'') and 

6 related actions ("the 1985 Settlement Agreement,,). On December 13, 1985, this Court 

7 entered Final Judgment on Stipulation for Entry of Judgment by Certain Settling Parties 

8 which accepted the stipulation of the Settling Parties and incorporated · certain portions 

9 of their stipulation into that judgment The principal terms of the 1985 Settlement 

10 Agreement relate to restrictions and limitations on aircraft operations and commercial 

11 passenger facilities. 

12 2. In the intervening years, by stipulations of the Settling Parties, orders of 

13 the Court have been entered to reflect certain modifications in the agreement of the 

14 Settling Parties which were contained-in stipulations presented to and approved by the 

1 5  Court. None of these modifications · further restricted operations or facilities as 

16 compared to the 1985 Settlement Agreement. 

17 3. The Settling Parties have now presented to the Court a Ninth Supplemental 

18 Stipulation by the County of Orange, California, the City of Newport Beach, Stop 

19  Polluting Our Newport, and the · Airport ·Working Group of Orange County, Inc., 

20 Amending the Tenns and Conditions of the Previous Stipulations of those Parties 

21 
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1 ("Amended Stipulation") and Requesting a Modification of an Executory Judgment of 

2 the Court and [Proposed] Order. 

3 

4 

IT IS HEREBY ORDERED, ADJUDGED AND DECREED: 

A. The Amended Stipulation contains many of the terms of the 1985 

5 Settlement Agreement and the eight (8) previous stipulations of the Settling Parties and 

6 for clarity and ease of reference, the Amended Stipulation is deemed to contain all of 

7 the agreements and obligations of the Settling Parties. 

8 B. The provisions of paragraphs 1 5  through 44 and 53 through 61  of the 

9 Amended Stipulation are hereby incorporated as part of this Modified Final Judgment. 

10 C. The Settling Parties shall each bear their own costs and attorneys' fees in 

1 1  connection with the entry of this Modified Final Judgment. 

:: 

IT IS SO ORDERED. 

7 f f}:{v�;;t 
Dated: Oclotl.w' ;l.�1 �1'-( By: ___________ _ 
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----·-··-- ·-·--------

The Honorable Terry J. Hatter, Jr. 
United States District Judge 
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Lori D. Ballance (Bar No. 1 33469) 
lballance@gdandb.com 

2 Danielle K. Morone (Bar No. 24683 1 )  
dmorone@gdandb.com 

3 Gatzke Dillon & Ballance LLP 
2762 Gateway Road 

4 Carlsbad, California 92009 
Telephone: (760) 43 1 -9501 

5 Facsimile: (760) 431-9512 

6 Attorneys for County of Orange 
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PROOF OF SERVICE 

2 

I declare that I am employed with the law firm of Gatzke Dillon & Ballance LLP, 
3 whose address is 2762 Gateway Road, Carlsbad, California 92009. I am not a party to 

the within cause, and I am over the age of eighteen years. 

I further declare that on November 1 0, 2014, I served a copy of the following 
5 document(s): 

6 

7 

8 

9 

10  

I 1 

1 2  

1 3  

1 4  

1 5  

16 

1 7  

18 

1 9  

20 

2 1  

1 .  

181 

PROOF OF SERVICE OF ORDER RE NINTH SUPPLEMENT AL 
STIPULATION BY THE COUNTY OF ORANGE, CALIFORNIA, THE 
CITY OF NEWPORT BEACH, STOP POLLUTING OUR NEWPORT, 
AND THE AIRPORT WORKING GROUP OF ORANGE COUNTY, INC., 
AMENDING THE TERMS AND CONDITIONS OF THE PREVIOUS 
STIPULATIONS OF THOSE PARTIES AND REQUESTING A 
MODIFICATION OF AN EXECUTORY JUDGMENT OF THE COURT 

BY U.S. MAIL [Fed. R. Civ. P. 5(b)(2)(C)] by placing a true copy thereof 
enclosed in a sealed envelope with postage thereon fully prepaid, addressed as i 

follows, for collection and mailing at Gatzke Dillon & Ballance LLP, 2762 
Gateway Road, Carlsbad, CA 92009 in accordance with Gatzke Dillon & 
Ballance LLP's ordinary business practices. 

I am readily familiar with Gatzke Dillon & Ballance LLP's practice for 
collection and processing of correspondence for mailing with the United States 
Postal Service, and know that in the ordinary course of Gatzke Dillon & Ballance 
LLP's business practice the document(s) described above will be deposited with 
the United States Postal Service for collection and mailing on the same date that 
it (they) is (are) placed at Gatzke Dillon & Ballance LLP with postage thereon 
fully pre-paid. 

Nicholas S. Chrisos, County Counsel 
Paul M. Albarian, Deputy County Counsel 
County of Orange 
P.O. Box 1379 
Santa Ana, CA 92702- 1379 

Attorneys for County of Orange 
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Aaron C. Harp (Bar No. 1 90665) 
City Attorney 
1 00 Civic Center Drive 
Newport Beach, California 92660 

Attorneys for City of Newport Beach 

Barbara Lichman 
blichman@buchalter.com 
Buchalter Nemer 
1 8400 Von Karman A venue, Suite 800 
Irvine, California 9261 2  

Attorneys for Airport Working Group of Orange County, Inc. (A WG) 

Steven M. Taber 
Taber Law Group PC 
P.O. Box 60036 
Irvine, California 92602 

Attorneys for Stop Polluting Our Newport (SPON) 

I declare under penalty of perjury that the foregoing is true and correct. Executed 

1 4  
at Carlsbad, California on November 1 0, 20 14. 
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1 7  

1 8  

1 9  

20 

2 1  

PROOF OF SERVICE 

Rainee Fend 
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